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PE3IOME

BepxoBeHcTBO npaBa B YKpaiHi HeHagiiHe Ta cybonTumanbHe, LIO Pi3KO KOHTpacTye 3
AiarHO30M iHO3eMHMX criocTepirayis i MixHapogHux diHaHcoBux opranisauii (M®O), Ha AyMKy SKuUX
yKpaiHCbKi iHCTUTYLIT MpocTo cnabki. 30BHILLHI cnocTepiradi 4acTo 30CepeayloTbCA BUKMIOYHO Ha
BMOMMUKX Npobnemax B YKpaiHi, Ak-0T Kopynuis Ta Bnnve onirapxis. OAHaK Ui NposiB/ € CUMNTOMaMu
LWMpLIOi NpobnemMu — Malke Hefdilodoi CUCTEMW BEPXOBEHCTBA MpaBa, 3aMillleHOi CUCTEMOo
natpoHaniamy. Lia npobnema mae rnuboke iCTOpPUYHE KOPIHHSA W MiAXMBMIOETECA CUCTEMOIO
3BOPOTHUX 3B'A3KIB. YCe Le Npu3BOAUTb [0 «MOraHoi piBHOBarM», 0OOYMOBMEHOi nonepenHim
LLIISIXOM PO3BUTKY KpaiHu.

B ymoBax Hepgitouoro npuHuuny BepxoBeHCTBa NpaBa B YKpaiHi HedopmanbHi mepexi (a6o
3BMYaEBe NpaBo) YacTo 3aTiHATb dopmanbHi NucaHi npaBuna. Y Aesknx BUNagkax 3snyaese
npaBo 36iracTbCsA 3 MMCaHNMK NpaBMNamu, WO Jae MiacTaBu iIHO3EMHUM crocTepiradam cnpuiMartu
yKpaiHCbKi IHCTUTYLIi SIK Taki, Wo dyHKUiOHYI0Tb edpekTmBHO. OpHak y GinblUOCTi BUNaAKiB iCHYe
pO36ixXHICTb MiXX 3BUHAEBMM NpPaBoOM i hopmarnbHUM 3aKOHOAABCTBOM. Y TakUX CUTyauisix MpUHLMNM
BEPXOBEHCTBA NpaBa He CrpaLbOoBYeE, i (POMasiHN BAAOTbCA A0 XabapisB AepXaBHUM CNyX00BUSAM,
LWo6 MpoAoBXyBaTU CBOK TPaAMUiNHY NPaKTWKY, sika BiAPI3HAETbCA Big nucaHwx npaswn. Yepes
ONCYHKLIOHaNbHICTE NPaBOOXOPOHHWX OpraHiB He iCHye edEeKTUBHOro crnocody 3abesneyntu
OOTPUMAaHHS NMUCAHWX NPaBWI, KON BOHW CyrepeyaTb 3BU4acBOMY npasy.

3a IHgekcom BepxoBeHcTBa nNpasa CaiToBoro 6aHky, YkpaiHa Mae HabaraTo Kpaili nosuuii woao
cTaHy cBOiX (PpyHOaMeHTanbHUX iHCTUTYTIB MOPIBHAHO 3 TakKUMU SIBHO HECMPOMOXHUMMU
aepxaBamu, Ak Adpradictad. OgHak BoHa 3HA4YHO MOCTYMNAETbCS HaBiTb HaWcrabwyMm kpaiHam
CxigHoi €Bponu, sk-oT bonrapis Ta PymyHis. Hikonu B cy4acHin icTopii xogHa kpaiHa-uneH €C He
CTMKanacs 3 Takol CYTTEBOI iHCTUTYLIMHOIO NPOranvHoLo, sika 3apa3 CnocTepiraeTbCs B YKpaiHi.

CbOrofHilHE CTaHOBULLE MalXe HeAilo4yoi CMCTEMM BEPXOBEHCTBA NpaBa B YKpaiHi He € aHi
TUMYacOBOIO CUTyauicto, aHi Hacnigkom nuwe kopynuii. [i bopmysaHHs BuMarae iHTEHCMBHOTO
npouecy pedopm, Lo TpMBalTb AecaTunitts. «[loraHa piBHoBara» B YkpaiHi o6ymoBneHa ii GinbLu
Hix 300-piyHoto icTopieto y cknapi Pocincbkoi imnepii, a nisHiwe — PagsaHcbkoro Cotosy. Xova
Monbla Ta kpaitu banTii Takox TpuBanuii yac nepebyBanu nig Brnagoto Pocilicbkoi iMnepii, BoHW
HiKONW He nepenmanu PoCINCbKi IHCTUTYTU, SKi XxapakTepusyBanucs naTtpoHaniaMoM i AOBiNbHUM
3acToCcyBaHHSAM MpaBa, Tak rmmnboko, sik Le ctanocst B YkpaiHi. Lle o3Havae, wo ictopii ycnixy kpaiH
CxigHoi €Bponu B TpaHcdopmalLlii CBOIX IHCTUTYLIN He 30BCiM BigMOBiAalOTb YHiKaNbHUM BUKMUKaM,
3 SKMMU CTMKaeTbCs YKpaiHa y ii nparHeHHi no3byTucst HeraTMBHOI CNaALLMHN MUHYIOrO.

Hemae npuknagiB ycniwHoro Bigxoay Bif rMMboko BKOPiHEHOro nNaTpoHaniamy, fOCATHYTOro
3aBASAKM BUKIIOYHO TPaguUiMHUM peKoMeHAauisaM, siki 3a3BMYan HagawTb MPO B kpaiHax
CxigHoi €Bponu Yn B iHLUNX YacTMHaX CBITy. €AWMHWIA NPUKNag yCnilUHOTO PO3PUBY iHCTUTYLINHUX
BiHOCWH, 3aCHOBaHWX Ha [AMUCKPELiHMX MNOBHOBAXEHHSX Yy POCINCbKOMY/pagsiHCbKOMyY CTuni,
cnocTepiraBca B [pysii. Lia icTopis ycnixy 6yna gocsrHyTa 3aBAsikM HETpapuuiiHAM | HaBiTb
iHHOBaUiMHMM nigxogaMm, ycyneped nopagam, HagaHUM KpaiHi MiKHapogHMMM  DiHaHCOBUMM
opraHisauiamu.

LLlo6 posipBaTM UMKN «noraHoi piBHOBaru», €KOHOMiIYHa noniTMKa B YKpaiHi MOBMWHHA
HagaBaTU NpiopuUTeT NPOCTOTI, NpsAAMONiHINHOCTI Ta nibepanisauii B KOHTEKCTi HeHagilHoro
BEepXOBEHCTBa MpaBa, [OMOKM MILHO He 3akpinnATbecs dyHAaMeHTanbHi NpaBOBi CTPYKTYpW.
IHCTUTYLIT Ta NoNiTMKK, AKi Bynu ycnilHMMK B KpaiHax 3 oyHKUiOHanbHUM BEpXOBEHCTBOM npasa Ta
BMCOKOI SIKICTIO BIOpOKpaTUYHOro anapary, cnig obepexHo aganTyBaTu OO YKPAIHCbKOTO KOHTEKCTY.
Taka aganTauis Mae BKMOYaTU peTenbHy OUiHKY iXHbOI MpuAaTHOCTI 3 ornsigy Ha HepockoHane
iHCTUTYUinHe cepepoBulle YkpaiHu. |HAMBIQyanbHi, HeTpaguuiiHi abo iHHOBaUivHI  nigxoan
HeoOXigHI AnA BUXOAY 3 HWHIWHBOI CuTyauii «noraHoi piBHoBarn». [lepw HiX edekTmBHO
BNpoBapKyBaTh BinbLu cTaHOAPTHI NOMITUKL 1 IHCTUTYLT, HEOOXigHO chopMyBaTK AieBe Ta HafdiiHe
BEPXOBEHCTBO NpaBa B KOHKPETHMX CEKTOpaX.

PeuenT ycniwHux pechopm B ymoBax Henpaulo4oro BepXoBEHCTBa NpaBa Mae€ BKNIOYaTH
3Ha4yHe OOMeXeHHA AMCKpeLiNHMX NOBHOBaXeHb YMHOBHUKIB Yy 3aCTOCyBaHHi Ta BUKOHaHHi
3aKOHiB, cnpolleHHA Ta/abo BnopsaKyBaHHS Mpoueayp, a TakoX NiABULLEHHSA NMPO3OpPOCTi.
Kpim TOro, KpUTUMYHO BaXIMBO MOBHICTIO pedopMyBaTh MNEBHi IHCTUTYLil nig Harnsaom
rPOMaAsAHCLKOro CycninbCTBa Ta MiXKHapoAHWX ekcnepTiB. Lie HeobxigHoO Ans nogonaHHs pospusy B
iHCTUTYLiNHOMY PO3BUTKY MiXX YKpaiHOIO Ta HaBiTb Hancnabwumm kpaiHamm-yneHamu €C.



Hacnpaedi Halizocmpiwor npobnemMor yKpaiHCbKUX iHemumyuiti € He KOopyruyis, a epxo8eHcmeo
npasa. BepxoseHcmeo npasa 8 YkpaiHi € He npocmo crabkum, a cybonmumarnsHUM i HeHadilHUM,
wo rnpusgodums 0o ceplio3HuUx ead cucmemu.

IHO3eMHMIN crnocTepirad, KU 30CepeKyeTbCA BUKIIOYHO Ha (hopMarnbHUX iHCTUTYTax, He Byayun
rmMboKo 3aHypeHVM B YKpaiHCbKy peanbHiCTb, MOXe crpuimMatn YkpaiHy sk nibepanbHy
OEeMoKpaTilo 3  KOHKYPEHTHOK PWHKOBOK EKOHOMIKOK, BEPXOBEHCTBOM MNpaBa Ta uiTKO
BCTaAHOBMEHUMW NpaBaMu BNacHOCTi. Byab-ski «BigXuNeHHa» Big UMX «igeanbHUX» NUCaHUX HOpM
3a3BKYal MOACHIOIOTLCS Kopynuieto. Lie cnoHykae Takvx cnocTepiradis 4o BUCHOBKY, L0 6opoTbba 3
KOpYMuielo, Hacamnepes 3a JOoNOMOrol KapasbHUX 3aX0fiB, € PilleHHsIM, ke JO3BOMNUTbL NPUBECTU
pearnbHi NPakTUKW y BiAMOBIAHICTb 40 NUCAHUX 3AKOHIB.

OpHak Le nuiie noBepxHeBUi i 6arato B YoMy XMBHWI AdiarHO3, NodibHUn O No3Ha4YeHHs cutyauii
AK «nMxomaHku». MogibHo Jo NMXoMaHkW, Kopynuis B LUbOMY Ta 6araTbox iHWMX BUNagkax € He
CTinbkn xBopoboto cama no cobi, CKiNbkM CUMNTOMOM GifbLl KOMMMEKCHUX i rMMBOKO BKOPIHEHMX
npobnem, siki He MOXyTb ByTW BUpiLIEHi NpocTuMU i, 3gaBanocs 6, NPSIMUMU METOoAaMM TiKyBaHHSI.
Lli npobnemu HemMOXNMBO BWMiKyBaTWM 3a OQHY HiY, HaBiTb 3a HasiBHOCTI MOMITUYHOI BOMi
HEeKopyMMnoBaHoOro fnigepa. Y Bunagky YKpaiHM OCHOBHY MpobriemMy MOXHa HaWkpalie onucartu siK
BEPXOBEHCTBO MNpaBa, sike 3HAYHOK MipOH 3aMillleHe CBOEK aHTUTE30H — OcobMCTO Bnagow, a
OT)Xe BEPXOBEHCTBO NpaBa haKTUYHO He iCHYE.

3a BuM3Ha4yeHHsIM BbpuTaHcbkoi eHuuknonesii, BEpXOBEHCTBO NpaBa — LE «MexaHi3M, npoLec,
iHCTUTYT, NpakTuka abo HOpMa, WO NIATPUMYE PIBHICTb YCiX rpoMagsiH nepea 3akoHOM, rapaHTye
HecBaBinbHy cOpMy NpaBmiHHA | B UiNOMy 3arobizae ceasinbHOMY euKopucmaHHIo 6radu».t
TakMm 4YMHOM, BEPXOBEHCTBO MpaBa Pi3Ko KOHTpacTye 3 ocobucTow Bnagoto, Ui ABi KOHUenuii €
B3aEMOBWKIIIOYHMMW. B ymoBax edeKTMBHOrO BEepXOBEHCTBa MNpaBa HiXTO, HaBiTb BEPXOBHWUM
npaBuTenb, He CTOITb Hag 3akoHOM. Ha BigmiHy Big LbOro, BiACYTHICTb BepXxOBEHCTBa npasa
piBHO3Ha4YHa HEYiTKO OOMEXeHOMY OCOOMCTOMY NPaBMiHHIO Ha BNacHWWA po3cyd, BidoMoOMy B
POCINCbKIN MOBiI K «BnacTb». | HaBnaku, BCTAHOBMIEHHS BEPXOBEHCTBA MpaBa nepeabavae
BCTaHOBIMEHHSI CYBOPUX i OPCTKNX OBMexeHb Ha TaKky AUCKPeLiiHy Bnagy, Hacamnepesq, Lnsxom
0OMeEXeHHs1 aKTUYHOI AUCKpeLlii.

ICHye 3HauyHa pi3HMUA B nornsigax MiKHapOOHWX opradisauin, Takux sk MB®, i dakTtnyHmx
KOPUCTYBa4iB LUMX MOCIYr, a8 caMe YKPaiHCbKMX rpomapsH i Oi3Hecy, Ha BEpXOBEHCTBO MNpasa B
YkpaiHi. Ha aymky 6inbliocTi iHO3eMHUX pagHukiB, ocobrnuBo 3 M®PO, BepxoBeHCTBO npaBa B
YkpaiHi € cnabkum i notpebye pedopmyBaHHs. BoHu 3aknukaioTe Aoknagaty Ginblie 3ycunb y
60poTbhi 3 KOpYyMLUiE Ta HeAOTPUMaHHSM NUCaHUX NPaBwusl, Xod4a N He BUCTYMalTb 3a 3MiHYy LMX
npasun. Pedopma tocTuuii, 3ocepemkeHa Ha cygax i NpokypaTypi, 4acTo po3rnsaaeTbCa §iK
HeobxigHe i gocTaTHE pilleHHs Ans CTBOPEHHS1 [iEBOro BEpXOBEHCTBA NpaBa, iHOA4I pasoM 3
pechopmamMm B iHLLIMX NPaBOOXOPOHHMX CTPYKTypaXx.

Morogxytounch 3 TUM, WO pechopMK B LMX cdepax BaxnuBi Ta MaoTb ByTu NpiopuTteTHUMM, nuLle
pedopMyBaHHS MPaBOOXOPOHHOI Ta CyAOBOI CUCTEM, Ha Halwy AYMKY, HeQoCTaTHE Ans YKpaiHw.
Onuc BepXxoBeHCTBa Npasa sik NPOCTO «crabkoro», He MOBHICTIO Bigobpaxae cuTyauito. «Crnabke»
O3Hayae MeBHUM piBeHb (YHKLiIOHANbHOCTI 3 nepiognyHuMK nopyleHHamu. OpHak B YKpaiHi
NMpaBOOXOPOHHA Ta CydoBa CUCTEMM, B KpawoMy BWNagKy, HEHadinHi Yy BCTAHOBMEHHI
CnpaBeAnMBOCTI | YaCTO BMKOPUCTOBYIOTLCS ANS BMBIPKOBOro nepecnigyBaHHs MoniTMYHMX i GisHec-
OMOHEHTIB. |HWWMK CrOBamu, BWHATKOBMMW € He MOOAWMHOKI BUMAAK/ HEOOTPMMAaHHS MMCaHWUX
npaBun, a cKopille BUMagku egeKTMBHOro 3acTOCYBaHHA MPWMHLMMY BEPXOBEHCTBa Npasa, Lo
papLle piaKicTh, aHibk Hopma. Lis kinbkicHa pisHMUS Ha NpakTuLi CTae AKICHOK, JOKOPIHHO 3MiHIOKYM
npasuna rpu.

B ykpaiHCbkOMYy cCycminbCTBi Tam, [e BEpPXOBEHCTBO MNpaBa BiACYTHE, HedopMarnbHi Mepexi
3aTiHATE dopmanbHi NucaHi npaeuna. 7K Hacnigok, KpaiHoW Kepye He CTinbku npaBocyans,
CKinbkv (a) BepTuKanbHa iepapxis MOXHOBMaALiB, SKi YAaCTKOBO KepyloTb Yepe3 3aKOHW 3 AO0BifbHO
po3po6reHMMI HopMamMK, ane JacTille [ilTb WSAXOM AWCKPELiHOro 3acTOCyBaHHSA 3akoHiB?; Ta
(6) HedopmanbHi ropu3oHTanbHi Mepexi (3BMYaeBe npaBo). He3Bakawoum Ha Ui BMKMMKM, BOHA
3anMwaeTbes PyHKUIOHYHOYOK CUCTEMOIO YNPaBIiHHSA, YaCcTO 30BHI Haraayl4u Cy4acHi iHCTUTYLT.

1 [Ine. https://www.britannica.com/topic/rule-of-law.

2 Balint Magyar and Balint Madlovics, The Anatomy of Post-Communist Regimes: A Conceptual Framework
(Budapest—New York: Central European University Press, 2020),



Ha nawy Aaymky, Ans nepexofy Bifi HMHIWWHLOI CUCTEMW OO CUCTEMW, 3aCHOBAHOI Ha MPWHLMNI
BEpXOBEHCTBA NpaBa, HeobXiAHO 3A4iMCHUTM [Ba KO4YOBI  KPOKW: (@) cygoBa cucTema,
NPaBOOXOPOHHI CTPYKTYPW, Pi3Hi AepxaBHi PerynaTopHi Ta iHCMEKUiHI opraHu MOBWUHHI NPONTU
KoMnnekcHe pedopmyBaHHsi, Ta (6) Le MOBMHHO BiAGyBaTUCS OOQHOYACHO 3 aHTUAWCKPELiHWM
nepernsaom 3aKoHiB, L0 JO3BOMUTL MPUBECTU X Y BIAMOBIAHICTL 4O HOPM 3BUYAEBOro Npasa.

Konu pepxaBHi iHCTUTYUIT edeKkTMBHO BiAMOBiAaAlOTb NWCaHOMY MpaBy, Le 3a3Buyan o3Hayae
rapMoHito Mk doopmarnbHUMK | HedbopMansHuMK Npasunamu. OaHak, konu HecbopmankeHi Npaeuna
BCTYNawTb Yy NPOTUPIYYSt 3 NUCaHUMK, HecbopmanbHi Npasuna 6epyTb BepX, NiApMBaOYM NPUHLMNM
BEPXOBEHCTBA MpaBa. YKpaiHa Mae npobnemu i3 34aTHICTIO IHCTUTYUIN AomaraTvcs OOTPUMaHHS
nucaHux npaBun, a He HedopmanbHux. binbwwni po3puB MiX UMUMKW OBOMa rpynamu npaswn
Npu3BOAMTL [0 3pOCTaHHSA KOpynuii Ta 3MoBXuBaHHA Bnagow. Kpim Toro, cknagHicTe
0B TSXKNMBICTE MMCaAHUX MPaBUN Y TAaKOMY CepedoBULL, SIK NPaBuIo, Le GinbLue NOCUIE KOPYMLito.

CXEMA 1. NucaHi Ta HedhopmanbHi NpaBuna B yMoBax HeonTUMarbHOro BepxoBeHCTBa NpaBa
CKnagHictb

npasun Okpemi BMNagKu, ae
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MOXYTb 3MIHIOBATUCA Nif, BIMBOM
dYHKLiOHaNbHOro BEpXOBEHCTBa NpaBa

O6nacTi peryntoBaHHA

[MpakTuka NoaaTKoBOro Ta MUTHOTO aAMIHICTPYBaHHS iNOCTPYE cUTyauitlo, no3HadveHy Ha cxemi Ne1l
[BOHarNpaBfeHow CTPiINKow. Xoya HOMiHamnbHO nonoxeHHs [logatkoBoro Ta MUWTHOro Kogekcis
BiAnoBiJalTe NOAATKOBOMY Ta MUWUTHOMY 3akoHopaBcTBy €C, npakTvka iXHbOro 3acTocyBaHHS
CYTTEBO BiApi3HSAETbCA. 30Kpema, Ui KOAEeKCU BU3HalTb MPe3yMrLilo MpaBOMIPHOCTI  pilleHb
nnaTHukiB nogaTkis. Lie o3Havae, Wo y Bunagkax pisHoro TNymMayeHHs1 NEBHUX NMUTaHb NnaTHUKamu
nodaTkiB i MOAATKOBMMU OpraHamu, pilleHHs Mae OyTu NMpUIHATE Ha KOPUCTb MnaTHUKa noAatkis,
TUM CaMVM MOKNafaym Tarap AoBeAeHHs Ha dicKarbHi opraHu.

OpHak peanbHiCTb KapauHanbHO BiApisHAETbCS. [loAaTkoBi Ta MWTHI OpraHyM 4acTo HEexXTYTb
MOMOXEHHAMW  HaLUiOHanNbHOrO  3aKOHOAABCTBA Ta  YCTaNeHow  IOPUAMYHOI  NPaKTUKOLO,
noKnaga4ymcb Ha po3'sCHIOBamnbHi MUCTU (SIKi cami po3pobnsitoTb) ANS TIyMavyeHHs NoAaTKOBOro
3aKOHOAABCTBA AN MNaTHUKIB nogaTtkis. HaieigoMmiwum npuknagoM npesymnuii BUHyBaToCTIC B
nogaTkoBoMy  agMiHicTpyBaHHi €  CucTemMa  MOHITOpPWHTY  BIAMOBIOHOCTI  MOAATKOBMX
HaknagHNx/po3paxyHKiB KOPUryBaHHSA KPUTEPIM OLIHIOBaAHHS CTYMeHs pu3uKiB (LUMPOKO Bigoma Mif
abpesiatypoto CMKOP). Lls cuctema BusiBNsie MOTEHUIHO Migo3pini BuNagky Ta nonepeaHbo
Orokye nofgaTKoBi HakMagHi NnaTHWka noaaTkiB 0O MPOBEAEHHS MOrnMbrneHoi nepesipkM Lmux
BMnagkiB. [oTiM Big nnaTHWKIB NogaTkiB BUMaraTb HagaTu AOKa3un BiACYTHOCTI MOraHUX Hamipis, a
pilLleHHs Npo po36roKyBaHHS onepawiii MpUIMaloTbCa Ha po3cyA noAdaTtkiBLiB. Taka npakTuka pisko
cynepeymnTb €BPONENChKi NpakTuli agMiHiCTpyBaHHSA nopaTtkoBoro kpeauTy 3 MNAB. Yacom yactka
nianpuemcTB, siki 3a3HaBany GnoKyBaHHS NOAATKOBMX HaknagHux, nepesuysana 40% nnaTHuUkiB
MAB*, wo cBiguMTbL NpO Te, Lo Leil HIBUTO PU3MK-OPIEHTOBAHMI NiaXia 3aCTOCOBYBABCS LUMPOKO,

3 CASE Ukraine Working Paper, ‘Presumption of guilt in tax and customs administration in Ukraine’, November
2023 [3BiT AHanituyHoro ueHTpy CASE VYkpaiHa «[lpesymnuis BUHM Yy MOAATKOBOMY Ta MWUTHOMY
afMiHIiCTpyBaHHi B YKpaiHi»].

4 https://boi.org.ua/en/news-post/results-of-business-ombudsmans-own-initiative-investigation/



OXONMJSIIOYM  FOCMOAAPChKY AiANbHICTE Y Benukux Macwrabax. lMpu upomy nigo3pini Bunagku
3anuwaroTbest 6e3 poscnigyBaHHs.

o6 3po3ymiTn, AK YHKUIOHYIOTb (opMarnbHi NpaBuna B CEPedoBML 3  HeHagiiHUM
BEPXOBEHCTBOM MpaBa, AHanituiyHui ueHTp «CASE  YkpaiHa» MpoBiB  OOCHiIXEHHS
NPaBO3acTOCYBaHHA 3aKOHOAABCTBA LIOAO KpUMiHani3alii KoHTpabaHan HapkoTukis Ta 36poi’. Y
2018 poui 3a cTatTeto npo koHTpabaHay 36poi NPaBoOXOPOHLi Nnopywnnmn 125 KpuMiHanbHKUX cnpas,
a 3a KoHTpabaHay HapkoTukiB — 212 cnpas. 3i 125 cnpaB 3a koHTpabaHay 36poi nuie ogHy ocoby
6yno 3acymxeHo A0 peanbHoOro nosbaeBneHHs Boni, wo craHoBuTb nuwe 0,8% Big ycix cnpas.
AHarnoriyHo, 3 212 cnpaB npo KoHTpabaHdy HapkoTukiB nuwe 16 3aBeplumnucsa peanbHUMU
TepMiHamn yB'asHeHHs (7,5% Big ycix cnpas). BapTo 3a3HauMTy, WO Li NONOXKEHHS CTOCYTbCA
peanbHOi 3MOYMHHOI AiSfbHOCTI, A0 SKOi MPaBOOXOPOHHI OpraHu 3a3Buyan CTaBnATbCcs OinbLu
CYBOPO, HiXX 4O «EKOHOMIYHWUX 3MIOMMHIB», TaKMX SIK KOHTpabaHaa nobyToBOI TEXHiKM abo ankorosto.
He AuBHO, L0 3MOBXMBAHHA HA MUTHULI € HaWBINbLUMM CNOCOOOM YXUINEHHS Bif cnnaTu nogarkis 3
TOYKM 30pYy 060pPOTY, WO cTaHoBUMNO Bnusbko 8-11 mnpa gonapis CLUA y 2022 poui.

IHoekc BepxoBeHcTBa npaea CBiToBOro 6aHkKy, Lo € YacTuHoo CBITOBUX iHOMKATOPIB ypsiayBaHHS,
[ae JiTKe YSBNEHHs NMpO MOTOYHMIA CTaH MPWHUMMY BEpXOBEHCTBA npasa B YkpaiHi. Llen IHgekc
TaKoX MIAKPECIOE PI3HULIID MiX cnabkvuM BEepXOBEHCTBOM MpaBa, sike crnocTepiranocs B KpaiHax
CxigHoi €sponn B 90-x pp., i HEHagiMHMM BEpPXOBEHCTBOM MpaBa, sike 3apa3 CrocTepiraeTbCs B
YkpaiHi. Ak nokaszaHo Ha PucyHky 1, y 90-x pp. Taki kpaiHu, sk MNonbla Ta kpainn banTii, Bxe manm
eeKTUBHI CyA0Bi Ta MPAaBOOXOPOHHI CUCTEMU, Lo POPMYBanu MiLHUIA dyHAAMEHT ANs ManbyTHix
pedopm. Ha npotmBary uboMy, B YKpaiHi 3 MomeHTy posnagy PagsHcbkoro Coto3y y cdepi
BEPXOBEHCTBa MpaBa CrocTepiraeTbCa He3HayHu nporpec. Hagitb Ao 2021 poKy MOXIMBICTb
nokrnagaTucs Ha 3akoH B YKpaiHi e He Jgocsarna TUX cTaHaapTiB, siki Manu kpaiHm CxigHoi €sponu B
90-X pp.

PUCYHOK 1. IlHaekc BepxoBeHcTBa npaBa (CBiToBi iHAWKaTOpU BpsAyBaHHA),
Makc. 2,5, MiH. -2,5
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MpumiTka: IHOekc BepxoBeHCTBa NpaBa Binobpaxae CpUAHATTA TOro, HacKinbkn Cy6'ekT MOXyTb NOKNaAaTUCA Ha NpaBuna CycninbcTea
Ta AOTPUMYIOTLCS iX, 30Kpema, B YacTuHi 3abe3neyeHHs BUKOHAHHS KOHTPaKTiB, NpaB BMACHOCTI, Nonilii Ta CyAiB; a Takox MMOBIPHICTb
3MOYUHIB Ta HACUMIbCTBA. ﬂaeTbCﬂ OuiHKa Kpa'I'HI/I 33 CYKYNMHUM MOKa3HMKOM B OAWHMUAX CTaHAAPTHOro HOpMaribHOro pOaI‘IOﬂiJ‘Iy, TO6TO B
Aiana3oHi npubnusHo Big -2,5 Ao 2,5.

5 https://cost.ua/news-762-kryminalno-nekarana-kontrabanda/
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Xoya BepxOBEHCTBO NpaBa B YkpaiHi Moxe HabnmkaTuca A0 HedyHKLioOHanbHOro, BaXIMBO
BM3HAaTW, WO YKpaiHa [aneko He HeCNpoMOXHa [epxaBa, BCynepey HapaTMBaM POCiCbKOI
nponaraHau. Y peskux cdepax, Lo MailoTb BupillanbHe 3HauYeHHS ANs MOBCAKOAEHHOro KUTTS
3BMYaNHMX Nofen, BEPXOBEHCTBO NMpaBa 34ebinbLlioro gyHKLUioHye edekTuBHO. B iHWMX codepax,
3aBOsKM Ailo4uM HedopMarnbHUM iHCTUTYTaM (3BMYaeBOMY npaBy), YKpaiHa NiaTPMMYe MeBHUNA
piBEHb CycninbHOI 3rypToBaHoCTi Ta dyHKUioHanbHocTi. Lle 6yno ocobnveo o4yeBMaHO B nepLui
TUXHi BiliHW B ntoToMy-6epesHi 2022 poky, Konu aepxaBHi iHCTUTYTK Bynn dakTuyHo napanisoBaHi.
HesBaxatoun Ha Le, YiTKO NPOSIBUNUCSA CTIMKICTb i (PyHKUiOHANbHICTb YKPaiHCbKOro CycninbCTBa.
XuTtTa B KpaiHi TpMBano, 3Ha4yHOK MIpOK He3anexHo Bif CMPOMOXHOCTI OMILINHUX IHCTUTYLR,
YyacTo aitouun nopsig abo napanenbHo 3 hopMarnbHUMK NpaBuamu.

IHaukaTopy BpsigyBaHHA CBiTOBOro 6aHKy AaloTh LiHHY iHdOpMauilo ANnst NOPiBHAHHA YkpaiHu 3
Pi3HUMW KpaiHamW, MOYMHAOYM 3 KpaiH, WO CNpUMAUMAaloTbCA SIK HECNPOMOXHI AepXaBW, SK-OT
AddraHicTaH, KpaiH 3i 3pa3koBMM BpsiayBaHHAM, SK-0T [laHisi, i 3akiHYyoun kpaiHamu 3i cnabwmnmm
iHcTUTYUisiMK, sik Bonrapisi, Wo e HarcnabLwoto cepep kpaiH €Bpocoto3y.

Ak nokazaHo Ha PucyHky 2, YkpaiHa Mae kpawli nokasHuku, HiX AdraHicTaH, ane ripui, Hix
Bonrapisa, 3a Bcima CgiTOBMMM iHOMKaTOpamun BpsidyBaHHA. Hanbinbw nomiTHa pisHMus 3a
NoKa3HWKOM BepXOBEeHCTBa npaBa. LlikaBo, L0 BEpXxOBEHCTBO MpaBa € E€AVMHWM MOKa3HWKOM 3i
CTaTUCTMYHO 3HAYYLLOW pisHMLe®. Chig 3ayBaxuTy, WO B TOM Yac AK NPOLEHTUMbHUIA PEeNTUHT
YkpaiHu 3a iHgukatopoMm «KoHTponb kopynuii» cTaHoBuTb 29,2%, BiH nagae go 18,9% 3a
inamkatopom «BepxoBeHcTBO npaBa» (Mix [oHaypacom Ta Mekcukoro). Lle csigumts npo Te, Lo
nepLuoyeprosol npobrnemolo B YKpaiHi € He Kopynuis SK Taka, a cKopille Hepjloya cuctema
BepXxoBeHCTBa npasa. [1pu LboMy Kopynuisi € BTOPMHHOI Npobrnemoto, Lo BUNMBAE 3 LibOro dakTy.

PUCYHOK 2. CeiToBi iHAMKaTOpM BpsidyBaHHA AesAKUX KpaiH (2022)*
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* jHAMKaTOPU HaBMWCHO BUKMOYaloTh «[oniTMyHY cTabinbHICTL Ta BIACYTHICTL HAacWUNbCTBA/TEPOPU3MY», OCKIMbKM Liei NMOKasHWK He €
3HauyLwmm Ans Ykpaiiu, ockinbkuy kpaiHa € epTBOto BiliCbKOBOI arpecii.

6 KoxkeH CTOBMUMK Ha rpadiky NpeAcTaBnsie OLHOYHI (NPUBMU3HI) 3HaYeHHs iHavkaTopa. BiH AONOBHEHWI YOPHOLO iHiEID,
sika nokasye 95% [oBipumii iHTepBan AN BiANOBIAHONO 3HAYEHHS, PO3paxoBaHUi 3a meTogonorieto CeiToBoro GaHky. Lle
o3Hayae, Lo 3 iMOBIpHICTIO 95% cnpaBXHE 3HAYeHHs iHaMKaTopa 3HAXOAWTLCA B MexXax Lboro iHTepsany. Y BuUnagky
inaukaTopa «BepxoBeHCTBO mpaBa» (i Ha BigMiHY Bif ycCixX iHLWMX BUNaAKiB) Ui iHTepBamu Ana YkpaiHm Ta Bonrapii He
nepeTMHaITLCS, Lo 03HAYaE, LLO Li ABa NOKA3HWUKM AiNCHO BiAPI3HAITLCS 3 MMOBIPHICTIO GinbLue 95%.



MpumiTka: YopHi ropusoHTanbHi NiHii No3HavaTk AOBIpYi iHTepBanu 3 iMoBipHICTI0O 90%. ToHKI BepTuKanbHi NiHIl AoaaHi Ans kpawof
BUAUMOCTI CTaTUCTUYHOI 3HAYYLLLOCTi.



Cumyauiss HeOio4oi cucmeMmu eepxogeHcmea rnpasa He € Hi MUMYaco8oK, Hi CrpPUYUHEHOH
Kopynujero; cmeopeHHs gbyHKyioHanbHOi ma HadiliHoi cucmemu 8epxoeeHcmeaa rpasa — Ue rpoyec,
wo mpusae decamunimmsmu.

LLlo6 3po3ymitv TpyaHoLi YkpaiHu B 60poTbOi 3a BCTAHOBMEHHS BEPXOBEHCTBA NpaBa, HeobXigHo
MOrMsAHYTW Ha icTopuyHuiA KoHTekcT. MNMoHap 300 pokiB Ao 3800yTTA HesanexHocTi YkpaiHa byna
YacTuHoto Pocincbkoi imnepii, a nisHiwe — PagsHcbkoro Cotody. Mockosisi, nonepegHuus Pocii, He
Mana Tpaauuii BepxoBeHcTBa npaBa. HaTomicTb BOHa npuiHana cuctemy abcontoTHOI ocobucToil
Brnagun. Y Uit cuctemi, BiOMIN SIK «caModepXaBcTBO», BCEMOryTHil Liap BOSOAIB yCieo 3emrielo,
KOHTPOIIOBaB LIEPKBY, yXBamnioBaB OAHOOCIOHi CyAOBi pilleHHs1 i MaB MpaBO KapaTu 3a BAacHWUM
GaxaHHsM. Lle koHTpacTyBano 3 eBponencbkim abconoTMaMom, Ae MOHapX BCe X Taku byB delo
obmexeHun 3akoHOM. IcTopuyHa cnagwuHa Pocii cyTTeBo BnnuBae Ha HedpopMarnbHi iHCTUTYTW Ha
GinbLUOCTI TEpUTOPIN, siki nepebysanu nig ii KOHTponem.

ICHYe TakoX ICTOPUYHMI acnekT apganTauii 40 HaB'a3yBaHHA iHO3EMHUX hopManbHUX IHCTUTYTIB. Y
18-my ctonitTi yap MNetpo | nig BNAMBOM 3axiAHUX Ta YKPAIHCbKWUX iden 3anpoBagvB iHCTUTYTU
3axigHoro 3paska, Taki Sk OlopokpaTia Ta npaBoBa cUCTeMa, 3MOAENbOBaHi 3a rOMMaHACHLKUM
3paskom. OgHak UMM iHCTUTYUiSIM BpakyBano npuHUMNIB BEpXOBEHCTBa npasa, ockinbku Netpo | He
XOTiB obmexyBaTu BnacHy Bnagy. Lle npusBeno p[o npotupivys Mk  dopManbHUMK i
HedopMarnbHUMKU HCTUTYTaMu (K nokasaHo Ha Cxemi 1), 6e3 3anpoBagXeHHS CrnpaBXHbOro
BEPXOBEHCTBA MNpaBa, HacnigkoM 4oro CTano MOBCIOAHE MOPYLIEHHS 3akoHiB. Taka cuTyauis
Hagarna pociiCbkMM NMpaBUTENAM MOXIMBICTb 306epiraT CBOK BEMUYE3HY «BMacTb» 3a AOMNOMOroH
BMBIpKOBOro npaBo3acTocyBaHHA. Ha Tni dopmanbHO «EBPOMENCHKNX» IHCTUTYLIA yTBOpMNacsa W
yKOpiHMnacsa KynbTypa 3rOBXWBaHHSA Auckpeuieto. PesynbTaT Bigobpaxae pocilicbka npukaska,
3riHO 3 SIKOK CYBOPICTb 3aKOHY NOCNAaBMIOETLCS HEOBOB'A3KOBICTIO VIOr0 BUKOHAHHS .

Y Ui cucTeMi UYMHOBHWKM, SIKMX Ha3MBalOTb «HavanbHWKU», Ha BigMiHY Big ,public servants;
(BykBanbHO - «Cnyr rpOMaACbKOCTI») B eheKTUBHUX OEMOKpaTIsX, e i€ BEPXOBEHCTBO NpaBsa, Bce
e KepyloTb i peanisyloTb CBii BMMMB 4Yepe3 HedopmarbHi Mepexi, AOTPUMYIYUCH MPUCHIB'SA
«3aKOH HanucaHui Anst AypHiB». HacnpaBgi > 3aKOH CTBOPKETbCSH HavanbHUKamMu i ans
HavanbHWKIB, a@ WOro HEenpaKkTUYHICTb YMOXNMBMIOE BMOipKOBe npaBo3acTocyBaHHs. Lle
[OOMOBHIOETECS  MPaBOBOKD  HEBWM3HAYEHICTIO Ta [JO3BOMEHOK AWCKpeELieo, LWo 3abe3nevye
OVCKpeLinHy Bnagy HadvanbHWKIB, Sika NEeXUTb B OCHOBI CUCTEMM, SIKY HayKOBLi 4acTo Ha3unBaloTb
«naTpoHaniaMom»®,

MoxxHoBnaguj, ski oTpUMYIOTb BUrogy Bif Uil cuctemu, 3auikaBneHi B MigTPUMLI HENPaKTUYHOCTI
3aKOHIB pa3oM i3 OBO3HAYHICTIO Ta AMCKpeLiiHicTio, Wwob 3MiyHioBaTy cBoo Brnagy. OgHak Taka
OvCKpeLisi, BKMoYaun xabapHUUTBO, BBaXaeTbCH MEHLUMM 370M MOPIBHSHO 3 MPYMYCOBUM
BMKOHAHHAM HEMpaKTUYHMX 3aKOHIB. TOM caMuii MexaHi3M MigpuBae BUKOHAHHA BCiX BUAIB 3aKOHIB,
BKIMHOYAOYN PO3YMHI Ta 0brpyHTOBaHi HOpMKU. Komnmn 3aKoH BUKOHYETBLCS PiALLe, HiXK HE BUKOHYETbLCS,
Ti, XTO HamMaraeTbcs [AOTPUMYBATUCS 3aKOHY, OMMUHSIIOTLCA B HEBUMAHOMY CTaHOBWL i nporpatoTs®.
He matoun HagiviHix npaBoBux 3acobiB, noau, SKki NOTPebyloTb 3aXMCTy, HE MaloTb iHLWOro BMbopy,
OKpIM $IK 3BEPTATUCSH A0 TUX CaMMX HaYarlbHUKIB, SIKi BUCTYNAOTb Y poni NokposuTenis (natpoHis).
HapewrTi, gepxaBHa OlpokpaTisi, OCOOGNMMBO KOHTPOMIOKOYI Ta IHCMEKUiHI OpraHu, a TakoX
NPaBOOXOPOHHI Ta Cy[OBi OpraHu, YKOMMEeKTOBaHi ocobamu, siki Hankpalle nigxoasaTb Ha porb
«HayanbHYKiB», @00 NOSANbHUMU YNIEHAMM TXHIX MaTPOHaNbHUX MEPEX.

Kopynuis Ta onirapxu € noBepxHEBMMM MposiBaMu Uiei cucTemu. HayanbHuKu 3moBxumBaloTb
BMafo Ans ocobucToro 3barayeHHs He TOMY, O BOHM MPOCTO MOraHi moau, a Hacamnepes ToMy,
L0 BOHW HedpopManbHO HafineHi SKiCHO GinbLUMMKN NOBHOBaXKEHHSAMMU, HiXX iXHIi dhopmanbHi Konerun
Ha 3axopi. binblie Toro, HaBiTb KO BOHWM XO4yTb pobuTu OO6pPi cnpaBu, iM YacTo AOBOAUTHLCS

7 Vadim Volkov, “Patrimonialism versus Rational Bureaucracy: On the Historical Relativity of Corruption,” in
Bribery and Blat in Russia: Negotiating Reciprocity from the Middle Ages to the 1990s, ed. Stephen Lovell,
Alena V. Ledeneva, and Andrei Rogachevskii (London: MacMillan Press, 2000),

8 Magyar and Madlovics, The Anatomy of Post-Communist Regimes

9 Sk, Hanpuknag, CBIOOMMWII afBoKaT, SKMIA Ha BiOMiHY Big 6inNbWOCTi CBOIX Koner BiOMOBMSAETLCS AaBaTu
xabapi cynasm, bopeTbCs 3a 3anyyeHHs KNieHTiB — peanbHWn BUNagok 3i JlbBosa.

10 Henry E. Hale, Patronal Politics: Eurasian Regime Dynamics in Comparative Perspective, Problems of
International Politics (Cambridge: Cambridge University Press, 2015),
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caMyM nopylwlyBatu 3akoH. HedopmarnbHi  naTtpoHanbHi  Mepexi BUCTynawTb NPOBIAHMKaMKU
KOpynuii, a TakoX HedopmaribHMX HakasiB LloAO0 MOKapaHHs 3a HeNosiNMbHICTb (Hanpuknag,
MoniTUYHy ono3uuito) Ta 36aradeHHss onirapxiB (Ha Pi3HUX PIBHSAX iepapxii), NOSMbHUX OO CBOIX
NoKpoBUTENiB. YMHOBHUKIB, siki HE € YneHamun UMx Mepex Ta/abo BiAMOBMSTLCS NAaTUTK 3a CBOI
nocagn B «KOPYMUIMHUX BeEPTUKansax» i BUKOHYBaTU HedopMarnbHi HakasW, 3BiMbHAOTL | 4YacTo
nepecnigyoThb.

La camonigTpumysaHa «noraHa pisHoBara»'!, konu HedopmanbHi HCTUTYTU [AOMiHYOTb, a
HedbopmarnbHi  NaTPOH-KNIEHTCbKI Mepexi MalTb OGinblMA BNAMB, HiK dopmanbHi  CTPYKTYpH,
36epiraeTbcA cTOMITTAMW. 30KpPEMa, KOMYHICTM, MOBanuBLIM CTapy CUCTeMy, Hagani nocununm
PO36iKHICTb MK MMCaHMM NpaBOM i 3BMYAEBO MpaKkTMKoO. BoHM 3anpoBagumnu we 6Ginbl
HenpakTU4Hi HOpMK, OCOBNMBO B E€KOHOMIYHIA cdepi, WO NpMU3BENo 4O MAacoBOrO YXWIEHHS BiA
MMcaHnX HOPM i KynbTypy «HEOOOB'I3KOBOCTI AOTPUMAaHHS 3aKOHIBY.

He Bci perioHn Pocicbkoi/PagsHcbKoi imnepii 3a3Hany ogHakoBOro BRMBY NaTpOHanbHOI cucTeMm
BpsigyBaHHs. KpaiHu Bantii, CxigHa [lMonbwa Ta ®PiHnsHAis, siki Oynu KoroHi3oBaHi MisHilwe,
KOPWUCTYBanucs 3Ha4HOO aBTOHOMIEID | BUALWNM 3i cknagy imnepii B 1917 poui. Xoua kpaiHn bantii
ni3Hiwe 6ynu okynosaHi CPCP, a MNonbLa ctana KOMyHICTUYHOIO, POCIACHKI IHCTUTYTW, B TOMY YMCHIi
naTpoHaniam, Cnpynumanucs B UMX KpaiHax sik Yyxi. Tak 6yno i B 3axigHin YkpaiHi, sika Hikonu He
byna 4JactuHoto Pocincbkoi imnepii. Kpim Toro, KOMyHi3aMm OyB MeHLL XOPCTKMM Ha 3axig Big
pagsiHCbKOro KOpAOHY, i AesKi KpaiHW A03BONANM NPpUBATHY BNACHICTb HA BUPOOHUYI akTuBW, B TOMY
yncni Ha cinbcbkorocnogapchbki 3emni (K, Hanpuknagd, Monbwa). OTke, Ui KpaiHu 36eperny nesHe
dyHKUiOHanbHe (xo4a 1 He Ayxe) BepxoBeHCTBO npasa. [licna posnagy CPCP kpainm BanTii
LUBMAKO 3aMiHUNN pagsHCbKe 3aKOHOA4ABCTBO W pedpopMyBanu CBOI ypsiaM, WO CNPUANO TXHIN
iHTerpauii B €C.

Mepebysatoun y cknagi Benukoro kHssiBcTBa JlutoBebkoro Ta Pevi Mocnonutoi 3 13 no 17 ctonitTs,
YKpaiHa Mana QocBif XUTTS B yMOBax BEPXOBEHCTBA NpaBa, Xxo4ya N HeJOCKOHaroro, ycnaakyBasLUn
BiAnoBigHi Tpaauuii, xo4a W cnabuwi, HiX y kpaiHax LleHTpanbHoi Ta CxigHoi €Bporun (LICE) Ta
Banrtii. OgHak YkpaiHa, K i iHWi nocTpagsHCbki KpaiHw, 3a BuHATkoM Mongosu Ta [pysii, mae
npobnemu 3 NoAoNaHHAM CBOE| HEAABHBLOI ICTOPUYHOI TPaEKTOPII.

PucyHok 3 intocTpye iHaOMKaTop BepxOBEHCTBa NpaBa OKpeMux kpaiH €sponu Ta €Bpasii y npoueci
BcTyny o €C kpaiH LICE ta banrii B 1998 pouj Ta 3apas. [Mo-nepLue, icHye pastounini KOHTPacT MixX
KpaiHamu, posTalloBaHUMMM Ha cXif i Ha 3axif Big OCHOBHOrO KopAoHy Pociicbkoi/PagsHcbkoi
iMnepii. Yepes TpuauAaTb pokiB nicns po3nagy iMnepii Len nodin Bce e O4eBUMAHWN, WO W cnif
OGyno odikyBaTu, BpaxoBykuu, WO Ui kpaiHm nposenu noHag 300 pokiB nig i Bnnueom. Lle
NigKPEeCnIoe CTINKICTb «NOraHoi piBHOBarM» Ta BNAMB 3aNeXHOCTi Bif MOnepeaHix LWnsxiB Po3BUTKY
KpaiH. [Mo-apyre, MoxHa cnocTepirat 3Ha4HUIM NPOrpec y Aeskux kpaiHax 3a ui 24 poku, 3okpema B
KpaiHax banrii i, ocobnueo, B pysii, 4OCATHYTWIA 3aBASKM KOMMMEKCHUM pedopmam, ski GinbLu
OeTanbHO po3rnsaaarTbCst HUXYE.

11 Dubrovskiy, Vladimir, Patronalism and Limited Access Social Order the Case of Ukraine. In: Madlovics,
Balint and Magyar, Balint, eds. 2023. Ukraine’s Patronal Democracy and the Russian Invasion: The
RussiaUkraine  War, Volume One. Budapest- Vienna—New York: CEU Press., [xepeno:
SSRN: https://ssrn.com/abstract=4650822
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PucyHok 3. IHgukaTop «BepxoBeHCcTBO npaBa» neBHUX KpaiH €Bponu Ta €Bpasii y
1998 Ta 2022 pp.

MpoueHtnab |1 0-10-i 1 10-25-# Il 25-50-i1 W 50-75-1 M 75-90-i1 M 90-100-1
[JaHi no KpaiHi BiacyTHi
Axcepeno: Worldwide Governance Indicators (www.govindicators.org)

Y cepedosuwi 3 HeHalillHUM B8€pX08EHCMBOM [pasa eKOHOMIiYHa rornimuka mae Hadasamu
npiopumem npocmomi, npsMoniHiiHocmi ma nibepanizauii, noku He 6ydymb MIUHO 3aKpinseHi
pyHOamMeHmarbHi npagosi cmpykmypu.

KrntoyoBMM HacnigkoM BU3HaHHS TOTO, L0 BEPXOBEHCTBO MpaBa B YKpaiHi € He npocTo cnabkum, a
Hepijtounm, i Wo BUpilLeHHS Liel npobnemu notpebyBaTme pedopM, Lo TPUBATUMYTb AECATUPINYS,
€ YCBIQOMIIEHHS, IO iHCTUTYUii Ta moniTuka, siki € ycnilwHUMK B KpaiHax 3 yHKUioOHaNbHOW
C/CTEMOI0 BEpPXOBEHCTBA MNpaBa Ta BMCOKOK SIKICTIO GHOpOKpaTUMYHOro anaparty, mawTb OyTu
obepexHo aganToBaHi 4o ymMoB YkpaiHu. Taka aganTtauisi Mae BigbyBaTucs nicns petenbHoi OLiHKK
IXHBOI NPMAATHOCTI B YKPAIHCLKOMY KOHTEKCTi CyGonTuManbHMX iHCTUTYLin. YacTo ans Toro, wob
BUATU 3 HUWHIWHBOI cuTyauii «noraHoi piBHOBaru», HeobXigHi iHAMBIQyanbHi, HeTpaguuinHi abo
iHHOBaUinHi nigxogn. BcTaHOBNEHHs MOieBOi Ta HaAiHOI CUCTEMM BEpPXOBEHCTBa nNpaBa B
KOHKPETHWX CEKTopax Mae BupillanibHe 3HaYeHHs Ans egeKTUBHOrO BMPOBAMKEHHST OinbLu
CTaHOAPTHUX MOMITUK Ta IHCTUTYLIN.

HoBiTHs icTopis pedopM B YKpaiHi XxapakTepu3yeTbCs YUCMEHHUMMW HeBAa4Yamu, 3HAYHOK MIpOo
yepes irHOPYBaHHS IHCTUTYLLINHOIO KOHTEKCTY HEe(YHKLIIOHYI0OHOro B KpaiHi BepxoBeHCTBa npasa. [lo
npuknagy, no4atkoBa cygosa pedopma 2014 poky, pospobneHa BIANOBIAHO [0 OCHOBHWX
NPVHUMMIB HE3anexXHOCTi CyaAdiB, peKoMeHAoBaHUX BeHewljiaHCbKo KOMICiEl, dhakTU4HO nocununa
noganblly eposito CyaAiBCbKoi fobpodecHocTi. OCHOBHMM MpunylleHHam 6yno Te, wo cyafi, ski
Halikpalle 3HaloTb NPO HEMPaBOMIPHY MOBEAiIHKY CBOIX Korer, nokaparoTb abo 3BiMbHATb TUX, XTO
3annsaMoBye penyTauito ixHboi npodecii. OpHak Le nepeabayano, wo GinbLicTb cyaniB € YeCHUMU
Ta HeynepeXeHNMK, Horo Hacnpaegdi He 6yno. B pesynbTarti, nocuneHHs camoBpsiAyBaHHA nuile
PO3LUMPUIIO MOXITMBOCTI KOPYMMOBaHMX Mepex Yy CydOoBil cucTeMi, JO3BONUBLLM iM 36inbLiyBaTu
KOHTPOIb i NepecnigyBaT YeCHUX cyaais.

IHWWIA Npuknag npoBanbHOI pecopMun CTaBCA B aHTUKOPYNUIHOMY cekTopi HanpwukiHui 2000-x pp.
YkpaiHcbka Bnafja CTBOpWUMa aHTUKOPYMLUiHI JenapTaMeHTW B AepXKaBHUX opraHax 3a MiaTpuMKu
rpanTy Big Millennium, Corporation, Ha 6opoTb6y 3 kopynuieto. OcHOBHa yBara Lboro npoekTy byna

30cepeakeHa Ha CTBOPEHHI LMX AenapTameHTiB. Xo4a BOHM Oynu ycnilHO CTBOPEHi, BOHW HE Manu
peanbHOro BMMMBY Ha 3HWXEHHS PiBHA Kopynuii. Lle ctanocs TOMy, LLO BOHW OMNWHUIMCS B TUX
caMux HedbopMarnbHUX Mepexax, YneHiB SKMX Manu nepecnigyBaTy, YacTo Ha Yoni 3 hopManbHUMK
u4n HedhopMarbHUMKM KepPIBHMKaMK camux BijoMcTB. Big camoro novatky 6yrno 3po3ymino, Lo Takui
niaxia HaBpsig Yuv matume ycnix. OkpiM Toro, pisHi cnpobu NpoTuaiaTy naTpoHaniamy 3a 4oMNOMOrow
KOOEKCIB NOBEAiHKM TakoX 3a3Hanun HeBaaui.

[ BiadopmartoBaHo: pociiicbka

) { BiadopmaroBaHo: pocilicbka




HewopasHin npuknag Biopo ekoHomiuHoi 6e3neku (BEB) we pas nigkpecnioe HeobXigHICTb MOBHOI
nepebynoBu AepXaBHWUX OpraHiB, Aki 6ynu iHiNbTPoBaHi NaTpoHanbHUMKN Mepexamu, BKIoyaym
BMKOPIHEHHS TXHbOI LUKIANMBOI IHCTUTYLINHOI NaM'aTi. YKpaiHCbka moaaTtkoBa Miniuis, siK BiAOMO,
OGyna HeedeKTUBHOW Yy nepecnifyBaHHi MaclwTabHVX yxuneHb Big cnnatyv nopatkiB, AMOBIPHO,
yepe3 Te, WO ii cniBpOGITHMKM BMUCTynanu B posi MOKPOBUTENMIB TakMxX CXem i ¢pipM, ogHOYacHo
BUMaratoumn xabapi Big HeBuHHWMX nignpuemctB. CtBopeHHss BEB mano Ha meTi posdopmysatu
nodaTkoBy Miniuito, BigibpaTn NOBHOBaXEHHS 3 Po3cnifyBaHHsA MacLUTaGHUX EKOHOMIYHWUX 3OYMHIB
B HWWX MNPaBOOXOPOHHMX OpraHiB Ta CTBOPUTU €EOUHUIA aHanNiTUYHWMN OpraH Ans  Takux
poscnigyBaHb. ['pomaacbki aktusicTu 1 GisHec-acoujauii pa3om 3 TOAILWHIM MiHICTPOM dpiHaHCIB
OnekcaHgpom [laHuniokoM BMCTYNanu 3a CyBOpi OOMEXeHHS LLoA0 NpaueBnallTyBaHHSA KOMULLHIX
npaBooxopoHuiB y BEB. OgHak go ixHix pekomeHpauin He gocnyxanucb. [onoBow BEB 6yno
NpU3HaYeHoO KepiBHMKA MOAATKOBOI MiMilii, SKMA npuBiB i3 COOOK CBOIX KOMWLLHIX KOner,
ykomnnekTyBaBluM BEB ctapumu kagpamu npubnusHo Ha 60%*. B pesynbTarti, xoua BEB npautoe
Kpallle, HiX nogaTkoBa Miniuis, BOHO BCe Lle He BIiANOBIgac OdviKyBaHHsSM i noTpebye
nepesaBaHTaXeHHA. TUM YacoMm 3aKOHOOaBCTBO, sike Lie OGinblle po3WMpPHE MOBHOBAXEHHS
HavanbHUKIB (Hanpuknag, KpuMiHanisauis koHTpabaHau TOLO), MPOLUTOBXYETHCS MiKHApPOOHUMMU
(hiHaHCOBMMM OpraHi3auisMu i NpUIMaeTbCs Tak, HIBKM edekTBHa NMPaBOOXOPOHHA CUCTEMA BXe
CTBOpEHa.

Ha npotuBary Lpomy crnocTepiraloTeecs i Aesiki yeniwHi pedopmMu B YKpaiHi, 3aCHOBaHi Ha BU3HaHHI
Toro, Lo ii cepefoBuLLEe € HaA3BMYANHO CKNadHUM i NoTpebye HecTaHAapTHUX pilleHb. AckpaBumn
npuknagaMmuM € BCECBITHbO Bigoma cuctema ProZorro gns 3akyniBenb Ta MPOAaxy OepXXaBHUX
aKTuBIB, a TakoX iHCTpymeHT eData ans nposoporo BuKOHaHHsI GogxeTy. Obuasa iHCTPyMEHTH
3abe3neunnu 6e3npeLieqeHTHY NPO30PICTb, L0 NepeBULLYE pPiBEHb NPO30POCTi HABITb Y PO3BUHEHNX
KpaiHax. ProZorro, 3okpema, 3Ha4yHO OOMEXye AWMCKPEeLil0 YMHOBHUMKIB Yy npouecax 3akyniBenb He
nve B ypsidi, a W Ha gepxaBHWUX nignpuemcTBax. Xoya Ui iHiLiaTMBM He € AOCKOHanMmu, BOHU
CYTTEBO 3HM3WMM PiBEHb KOPYMUii y cdepi AepkaBHWX 3akyniBenb, ocobnmeBo B ii HambinbL
KpudyLumx dopmax. Llen ycnix pisko KOHTpacTye 3 HeBaavamm nonepeaHix MENHCTPIMHNX pedhopM y
Lin cpepi.

e ogHMM NO3NTMBHWMM 3pyllEHHAM B YKpaiHi cTana asToMartu3auis agMiHiCTpyBaHHS
BigwkonysaHHsa MNOB. Oyxe obmexyBanbHa Ta ob6TSXIMBA €NEKTPOHHA cucTemMa aaMIHICTPYBaHHS
MAB, yHikambHa MNOPIBHAHO 3 CUCTEMaMW PO3BMHEHWX KpaiH, YCMIWHO CTPUMYE MacluTabHi
YXUneHHs Bif cnnatu noaatky. Kpim Toro, 3anpoBafkeHHs Npo3opoi aBTOMAaTU30BaHOI Yeprn Ha
BigwkogyeaHHa MOB dakTuyHo nikBigyBano oboB's3koBi BigkaTu B Ui cdepi. PaHile MinbnoHu
noAaTKoBMX NEPEBIPOK Y MOeAHaHHI 3 BUYEPNHMMU BUMOraMmu A0 AOKYMeHTaUii No KOXHin BisHec-
onepauii 6ynv HeedeKTBHUMM ¥ 6OpOTLOI 3 yXMneHHsM Big cnnaty nogatky. HaBMUCHI 3aTpumku 3
BigwkogyBaHHaM [1B Takox 4acTo BWKOPUCTOBYBanucs AN BUMaraHHs xabapiB  Ta
Heo6POCOBICHOI KOHKYPEHLjT.

B obox umx Bunagkax, sik i B 6araTbox iHLWKMX, ycniwHUMK Bynu pedopmu, siki CyTTEBO 0BMexunu
OVCKPELil0 YMHOBHMKIB Y 3aCTOCYBaHHi Ta BUKOHaHHi 3aKOHiB, crnpocTunv Ta/abo BrnopsiakyBanu
npoueaypy Ta MigBUWUNIKM npo3opicTb. OKpiM TOro, NPUHaNMHI 4acTkoBO edEKTUBHOK BUsiBUMAcs
noBHa nepebynoBa NEBHUX IHCTUTYLN Nig Harns4oM rpoMagsiHCbKOro CycrninbCcTBa Ta MiKHapoaHUX
ekcrepTiB. FlckpaBMM NpuUKNagoMm € 3amiHa Bkpan kopymnosaHoi OAIl (depxaBHoi aBTOMOGiNbHOI
iHCneKuii), NepexvTKy paasHCbKMX YaciB, Ha HOBY MaTpynbHY Noniuito.

Pedopmu B Mpysii 2003-2012 pp. € we 6Binbll sickpaBUM NPUKNagoM TOro, SIK MOmiTuka Moxe
NPU3BOAMTN [0 SKICHOTO CTpubKa, $KWO CEpNO3HO BPaxoBYBATW KOHTEKCT iHCTUTYLINHOTO
cepefoBMLLA Hefjilo4oro BepxoBeHcTBa npaea. Lli pechopmu rpyHTYyBanmcsa Ha TpbOX NpUHUMMAX, Wo
3aCTOCOBYBANMCSt OAHOYACHO:

e Dpi3Ke 3MEHLUeHHS AucKpeuii YMHOBHUKIB Yepe3 pagukanbHy Aeperynsuiio (Ha KwranT
perynsiTopHoi rinbAoTUHK), YHidpikauilo MUTHUX 360pIB, CNPOLLEHHS NoAaTKIB TOLLO;

e OBHE OHOBMEHHS!, abo «nNepe3aBaHTaXEHHS», MPABOOXOPOHHUX i KOHTPOIOKUNX OpraHiB 3
METOH BMKOPIHEHHS TXHbOI 3ryGHOI KOpnopaTUBHOI KynbTypu. Y AesikMx Bunagkax ui opraHu
Oynu NOBHICTIO MiKBIAOBaHI;

12 BEB nepeTBopunioch Ha nogatkosy Miniuio. Ak 6yayTb pedhopmysatvt Bopo ekoHoMiYHOI Ge3neku?
«My6nikauii | Mob6inbHa Bepcis | bisHec.Llen3op. HET (censor.net)
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®  AMHICTI MUHYNKMX TPiXiB.

Hanpwknag, nopartkoBa agmiHicTpauisa [pysii npodwna maike MNOBHE Mepe3aBaHTaXeHHS,
OHOBMBLUM CBIN WTaT Ha 95%, Wo 36irnocs i3 3anpoBamKeHHAM HOBOro, 3Ha4HO CMPOLLEHOro Ta
BrnopsiakoBaHoro ogaTkoBOro KOAEKCy, SIKMM TakoX nepenbavaB 3HauyHe 3HUXKEHHS nopaTkiB. B
pesynbTaTi NoAaTKOBI HaAXOMKeHHs Yy BiacoTkax Ao BBI apocnu 6inbw Hix yagivit®. OgHak 6yno
36epexxeHo HaaTo Garato AMCKpeLinHUX NOBHOBaXeHb, OcoBnMBO LWOAO Modatky Ha npubyTok
nignpuemcte (MMMM), Skuin € auckpeuiiHM 3a cBoet npupogoto. MisHiwe us auckpeuis Gyna
BMKOpWUCTaHa Ansa nepecnigyBaHHs MONITUYHMX OMOHEHTIB Ta iXHIX Mefia, Lo 4YacTKOBO nigipsano
pechopmy. 3rogom [pysis Takox pedopmMyBana CBill KoprnopaTvBHWIA NOAATOK, 3anpoBaguBLUN
HabaraTo MeHLW AUCKPELiiHUA nogaToKk Ha BMBEAEHMI KaniTan, nogibHWM OO0 eCTOHCbKOi mMoaeni
noaaTtky Ha kopnopalviii.

Taki pagukanbHi 3axogu 6ynu HeobXigHi Ans Toro, Wwob BUATK 3 cuUTyauii «noraHoi piBHOBarn», siK
nokasaHo Ha PucyHky 4. [pysis, kpaiHa, wo go Pesontouii TposiHa 2003 poky nepebysana vy
CKpYTHOMY CTaHOBMLLi (HabaraTo ripwomy, Hix YkpaiHa 3apas), 3a 4eCsiTb POKiB cTana nopiBHAHHOK
3 BinbwicTio kpaiH LleHTpanbHoi Ta CxigHoi €Bporn (LICE) B ycix acnekrax, OKpiM MOMITUYHOI
cTabinbHOCTI Ta, A0 MeBHOI Mipu, Aemokpartii. HesBaxawoum Ha [eski Hepomikv, rpy3vHCbK
pedopmaTtopu ycnilHo 36inbwmnum 36ip nogaTkiB i MUTHUX NnaTexis, 3MeHLWWNU xabapHUUTBO, i, sIK
Hacnigok, KpaiHa nepenina 3 karteropii 6igHUX [0 KaTeropii KpaiH i3 cepeaHiM piBHem goxogy. BBIM
Ha OyLly HacerneHHs (y NoToYHMX UiHax y gonapax CLUA) 36inbmBcs GinbLu HidXX y YOTUPK pasu.

Cnig 3a3HaunTk, Wo ui pecdopmu bynu ayxe nonynspHuMu. OgHaK iXHIMW OCHOBHUMU BagaMmu, siki
3peLuTol NpusBeNy A0 enekTopanbHoro nposany pedopmartopis, 6yno Te, wo (a) enitn, 3okpema
Mixein Caakawsini, 4Yacto He OynuM MNO3UTMBHUMMK NpuUKNagaMmyu AnNs HacrigyBaHHA, a cam
CaakaluBini 4acto MOBOAMBCSA Tak, HibWM BiH CTOSIB Hag 3akoHoMm, i (6) 3aHagTo mano ysaru
NpUAINANOCs MPOCBITHULLKIN poboTi 3 BMbOpUAMYK, sika Byna HeobxigHa ANs po3yMiHHS NoabMu
norikn pedopm i HeoBXiAHOCTI 3MiHWM NEBHMX YKOPIHEHUX CYCNINbHUX NPAaKTUK, TakuX sk KyMIiBCTBO i
OpibHa kopynuis. Lli HeraTuBHi ypoku cnif 3acBoiTK NopsiA 3 NO3UTUBHVMW.

Ha BigmiHy Big [pysii, YkpaiHa He pocdArna Takoro ApamaTtuyHoro nporpecy nicns Pesontouii
lpgHocTi. TM He MeHW, BMMOMM OO0 BCTaHOBIEHHS BEPXOBEHCTBA MpaBa Ta BMKOPIHEHHS
naTpoHaniamy 6ynu ogH1Mu 3 ii HanBaxnMBilLMx racen. Tam, ge nporpec 6yB cnpaBai CyTTEBUM, BiH
OyB 4YacTo 3yMOBMEHWI TWM, LWO BuWLe3ragaHi nigxogum Oynu ycniwHO BrMpoBagkeHi, iHogi i3
3any4yeHHsIM TPY3VHCbKUX ekcnepTiB. YkpaiHa Bce e noTpebye LoHaNMeHLWe OecATUniTTs
nofibHnx ycniwHUx pedopM, LWo6 3BIMbHATUCA BiA IMNEPCbKOI iHCTUTYLINHOI CcrnaflmHW i
Ha3gorHaTh CBOIX 3axigHUX CYCiAiB y cdepi BepxoBeHCTBa npasa. Jlvwe Togi moxHa cnogisatucs,
O OCHOBHI MoniTvkM Ta iHCcTUTyUii €C NOYHYTb OyHKUIOHYBaTV B YKpaiHi NpMHaMMHi Tak camo
eeKTUBHO, K i B iHLUMX NOCTKOMYHICTUYHMX KpaiHax, siki 3apa3 € uneHamu €C. B iHwWoMy Bunagky
iCHYE BMCOKMIA PWU3UK TOrO, LLIO OMMCaHWI BULLE adanTauilHUM MexaHi3m, ycnagkoBaHui 3 XVIII
CTONITTA i We 6inblle nocuneHui 3a 4aciB KOMyHi3sMy, npusBege OO Toro, wo 3ycunna €C 3
rapMoHisauii noBToptoBaTUMYTb HeBaadi [eTpiBCbkux pedopM.

YKkpaiHa Mae crnpusaTnvBei NnepeaymMoBM AN Takoi WBWAKOI TpaHcdopMallii 3aBASKM CBOIW AaBHI
iCTOpii K YaCTWHW €BPOMEeNCbKOoi LUMBINi3auii. ICHye TakoX 3Ha4YHUW CyCRifbHWUA 3anuT Ha
BEPXOBEHCTBO Mpasa: NpUONu3HO ABi TPETUHW PECMOHAEHTIB B ONUTYBaHHAX MPOMaAChbKoi AYMKM
MOCTIiHO BMWCINOBMIOTL CTypBOBaHICTL BIACYTHICTIO 3aKOHOCNYXHAHOCTI. BepxoBeHcTBO npasa
TaKoOX € TOMOBHUM MPIOPUTETOM [ANA aKTMBHOTO Ta BMIMBOBOrO rPOMaAsHCBLKOro CcycninbcTea
YKpaiHu. Y noegHaHHi 3 agekBaTHUMM nigxogamu Ui hakTopy CTBOPHOOTL MILHUIA hyHOAMEHT Ans
MoTeHLinHOro npopuBy. Taka icTopis ycnixy MoXe, B CBOH 4epry, HaguxHyTu ManbyTHix
pedopmaTtopis, rPOMaACbKUX aKTUBICTIB | MepeciYHnX rpomMagsiH Ha BCbOMY MOCTPaAsHCLKOMY
npocTopi.

PucyHok 4. CeiToBi iHAMKaTopu BpsaayBaHHA AnAa pysii 4o nepiogy paaukanbHUX
pecbopm (2002 p.), HanpuKiHLi ix (2012 p.) Ta Ha CbOrOAHILWHINA AeHb.

13 Nopartkosi HagxomkeHHs (% eig BBM) - Mpysia | JaHi (worldbank.org)
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La nybnikauyis 6yna cmeopeHa 3a nidmpumku LleHmpy
MDKHapoOHo20 npusamHozo nidnpuemHuymsa (CIPE). 3micm uiel
nybnikauii eidobpaxkae dymKu ma aHaris asmopis i He 0608'3k080
sidobpaxae noanadu CIPE abo (io2o crnigpobimHuKis.

Llenmp mixHapoOHoz20 npusamHoeo nidnpuemHuymea (CIPE) - ue
MDKHapoOHa oOpeaHizauid, ska npauytle Had  3MIUHEHHSIM
demokpamii  ma  po3by0o80  KOHKYPEHMHUX  PUHKiI8 Yy
HalicknadHiwux ymosax y ceimi. Crignpauroroyu 3 Micuyesumu
napmuepamu ma 3asmpawHimu nidepamu, CIPE npocysae eonoc
bisHecy 'y cbopMmyeaHHi  MOMIMUKU,  CrPUSIE  PO3WUPEHHIO
Moxriugocmel ma po3sumky Cmitlkux ma iHK/T3USHUX €KOHOMIK.



